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Stream Debris and Obstruction Removal

AProactive Landowner's Guide to Maintaining a Free-Flowing Stream

PREFACE

Over the years, Ohio citizens have
frequently contacted the Department of
Natural Resources seeking assistance
in the resolution of problems they have
encountered related to water resources.
One of the most common concerms
raised by private landowners involves the
situation in which trees and other debris
accumulate in stream channels and ob-
struct streamflow through their proper-
ties. These obstructions, sometimes
referred to as logjams, may become
large enough to disrupt existing drain-
age patterns and contribute to flooding.
In-stream debris often gets lodged be-
hind bridge and culvert openings, which
can cause higher flood levels and result
in additional land inundation and prop-
erty damage. Some streams also serve
as recreational boating resources, and
logiams may interfere with canoeing or
other small watercraft navigation. This
fact sheet poses some of the frequently
raised questions regarding logjams, and
provides responses from the Ohio De-
partment of Natural Resources.

DO LOGJAMS
CONTRIBUTE TO
FLOODING?

Yes, especially during small-scale
floods. Since a logjam and the backwa-
ter poot created behind it take up vol-
ume in the stream channel or floodplain,
less natural storage is available when a
flood event occurs. This can elevate the
level of small-scale flood events, those
that occur several times a year. Such
impacts can be significant to farm fields
and residences in the floodplain and to
particularly low-lying, flood-prone areas.
A logjam can also lengthen the duration
of inundation during these floods, which
can have a significant impact on crops
planted in floodplain fields.

The amount by which a logjam re-
duces the floodplain’s natural storage
capacity is inadequate to make a signifi-
cant difference in flood elevation during
large-scale flood events. Thus, remov-
ing logjams is generally not considered
an effective measure to mitigate large-
scale floods. Large-scale flood events

Guide No. 18

flow and creates a pool of water behind
it. As the water slows or stops behind
the object, sediment suspended in the
water settles out. The deposited sedi-
ment adds to the obstruction and causes
additional debris to be trapped on and
behind it. As more sediment and debris
accumulate around and behind the ob-
struction, the logjam becomes larger and
more tightly packed, forming a natural
dam across the stream.

WHY SHOULD
LOGJAMS BE
REMOVED?

The formation of a logjam is a natu-
ral phenomenon and there are benefi-
cial as well as detrimental impacts. A
fogjam provides structure and cover for
fish and other aquatic organisms. The
pooi created behind the logjam provides
critical aquatic habitat during fow flow
conditions, and the stirring and mixing
oxygenates the water as it cascades
over, around, and through the logjam.

Alogjam may also negatively impact

WHAT IS A LOGJAM?

A logjam is any woody vegetation,
with or without other debris, which ob-
structs a stream channel and creates a
backwater condition. Logjams occur
naturally, providing beneficial stream
structure and cover for fish and wildlife
and allowing nutrient-rich sediment to be
deposited on adjacent floodplains. How-
ever, Ohio's streams are also expected
to function as efficient drainage outlets,
conveying water off the land in a timely
manner. Logjams may inhibit this drain-
age function.

Cani create, relocate, or entarge 1ogjarns,
though, by carrying debris from the flood-
plain into the stream channel and block-
ing bridge and culvert openings, resuit-
ing in localized impacts.

HOW DOES A LOGJAM
FORM?

Alogjam most commonly forms when
arelatively farge object, often a tree that
has fallen into a stream channel, be-
comes wedged or blocked across the
streambed. Sometimes human activi-
ties induce stream obstructions, like
when timmings from tree pruning or
large appliances and other litter are
dumped in a stream or left in a flood-
plain and subsequently are carried into
the stream by high water. When an ob-
ject obstructs the channel, it slows the
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struction can act as a barrier to fish mi-
gration. Other problems caused by log-
jams are more insidious. A stream’s en-
ergy is naturally channeled toward the
route of least resistance, which is often
around the obstruction. As the stream's
flow is directed around an obstruction, it
scours away the stream bank until a new
channel is created. As the stream flows
in its new channel around the logjam, it
is re-directed toward the opposite bank.
This begins a process, depicted in Fig-
ure 1, in which the stream’s energy is
directed subsequently from one bank to
the other as the water flows downstream,
eroding the stream banks and undercut-
ting riparian vegetation as it creates a
series of meanders. [n an undeveloped
watershed, where the streamside veg-
etation on a newly cut channel is similar
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nel, such meandering and channel relo-
cation is not really a problem. In a de-
veloped watershed, where the stream-
side vegetation consists of a narrow cor-
ridor with adjacent farm fields and hous-
ing tracts, stream meandering and relo-
cation can inflict considerable riparian
property damage and also degrade the
quality of the stream habitat as the im-
ited riparian habitat is destroyed.

IS THERE A
GOVERNMENT AGENCY
RESPONSIBLE FOR
REMOVING LOGJAMS IN
ORDER TO KEEP OHIO
STREAMS FREE
FLOWING?

No. Governmental entities at the
municipal, county, state, and federal lev-
els have the statutory authority to under-
take stream clearing and drainage im-
provement projects, but no governmen-
tal entity at any level has been assigned
by statute the responsibility for such log-
jam removal activities. For more infor-
mation on legal responsibilities regard-
ing logjams see Guide 02, Who Owns
Ohio Streams? The Ohio Department
of Natural Resources recommends that,
before an obstruction removal project is
begun, there should be consuitation with
the applicable local, state, and federal
regulatory agencies listed in Guide 06,
Permit Checklist for Stream Modification
Projects. The extent of permit require-

ments will depend on the location and
design of the particular project.
Technical, educational, and other as-
sistance may be available for obstruc-
tion removal projects. Township trust-
ees, county engineers, soil & water con-
servation districts, conservancy districts,
local emergency management agency
and floodplain management coordina-
tors, and staff with The Ohio State Uni-
versity Extension may all be possible
sources of information or assistance to
individuals. State agencies (e.g., the
Ohio Department of Natural Resources,
the Ohio Environmental Protection
Agency) and federal agencies (e.g., the
USDA Natural Resource Conservation
Service) may also provide assistance to
organized groups. Successful logjam
removal projects have been undertaken
in Ohio on many streams, some by vol-
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Riparain Corridor With New Obstruction

Altered Stream Flow
Caused by Obstruction
PN

Riparain Corridor After Obstruction

Lost Riparian Vegetation due to

Altered Stream Flow

Figure 1. Effects of Obstruction on Riparian Corridor

unteers and others using state and local
appropriations and/or landowner assess-
ments.

ARE RIPARIAN
PROPERTY OWNERS
REQUIRED TO REMOVE
LOGJAMS FROM
STREAMS ON THEIR
PROPERTY?

tems. Landowners have the right to pur-
sue civil litigation for damages to their
property caused by the unreasonable
actions of others, butitis unclear whether
a landowner’s inaction in failing to re-
move natural stream obstructions could
be successfully litigated. For more in-
formation on this subject, see Guide 02,
Who Owns Ohio Streams?

While they are not required to remove
logjams, landowners can contribute to
the stability and overall health of their

lL.andowners generally are not re-
quired by statute to remove logjams from
streams on their properties. Statutes do
exist that grant county commissioners
(Ohio Revised Code & 6151.14) and
township trustees {Ohio Revised Code
R 505.82) the authority to remove stream
obstructions on private property and
charge the costs of removal hack to the
property owner; however, these statutes
are rarely used. The common law also
does not specify that landowners must
keep the streams flowing through their
properties clear of natural obstructions.
An obstruction to streamflow on one
property can result in damages to up-
stream properties by reducing the
stream’s capacity for conveying runoff,
contributing to flooding, or reducing the
effectiveness of artificial drainage sys-

streams by Proactively removing ob-
structions to flow. Such activities, espe-
cially on streams with limited riparian
habitat, help maintain the multiple use
nature of streams for fish and wildlife,
drainage, recreation, and other pur-
poses. A regular program for stream
maintenance and obstruction removal
may alleviate the need for a large, ex-
pensive channel restoration project later
on.

HOW SHOULD IT BE
DETERMINED WHAT
ACTIVITIES ARE
NEEDED ON A STREAM?

The easiest way to deal with logjams
is to remove them before significant sedi-
ment and debris has been deposited.
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Riparian landowners should conduct rou-
tine stream inspections twice a year to
identify fallen trees and other debris on
their properties that need to be removed
from the stream and floodplain. Special
inspections should be made following
large storm events, during which debris
is commonly deposited. A volunteer or-
ganization could be formed to undertake
annual stream walks or canoe trips of
the entire stream {(with landowner per~
mission and support) to identify obstruc-
tions that need to be removed, develop
a work plan of needed activities, and
perhaps even assist landowners in the
obstruction removal. Such a group can
serve avaluable function to riparian land-
owners by building support throughout
the watershed for a regular inspection
and maintenance program.

HOW SHOULD STREAM
OBSTRUCTIONS BE
REMOVED AND WHAT
TOOLS ARE NEED?

Fallen trees and other debris in the
floodplain should be removed, buried, or
secured as soon as possible. Fallen
trees and other debris encountered inthe
stream should be removed at the earli-
est appropriate time. Standing trees
should be left as they are. All debris
should be buried, secured, or removed
from the floodplain so that it won't be re-
deposited during the next flood. Debris
removal should be conducted only dur-
ing low flow periods, which typically oc-
cur during late summer, autumn, and

Strips, Guide 14, Live Fascines, Guide
15, Gabion Revetments, Guide 16, Rip
Rap Revetments, and Guide 17, Live
Cribwalls.

The following equipment is typically
used for logjam removal projects: hand
tools to facilitate removat of small debris;
articulated log skidders with cable
winches to remove larger logs; a chain
saw or reciprocating saw to cut large logs
and trees to manageable size; an ad-
equate length of cable, chain, or rope to
attach to the logs to facilitate their re-
moval; a tractor, truck, or team of draft
horses on the top of the stream bank to
pult the logs out of the stream; and a
wagon or fruck on which to load the de-
bris for subsequent removal from the
floodplain.

Large logjams that are already well
established need to be left for properly
trained and equipped crews to remove.
Specialized power equipment and explo-
sives should never be used by anyone
other then highly frained experts. The
use of expensive and elaborate equip-
ment is often not necessary when land-
owners take the time to perform routine
maintenance and upkeep on their prop-
erties.

WHAT PRECAUTIONS
SHOULD BE TAKEN
BEFORE AND DURING
AN OBSTRUCTION

REMOVAL PROJECT?

The Ohio Department of Natural Re-
sources recommends a consultation with

REFERENCES

Mecklenburg, Dan, Rainwater and
t.and Development—Ohio’s Standards
for Stormwater Management, Land De-
velopment, and Urban Stream Protec-
tion, 2nd edition, 1996, the Ohio Depart-
ment of Natural Resources in coopera-
tion with the USDA Natural Resources
Conservation Service and the Ohio En-
vironmental Protection Agency.
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This Guide is one of a series of Ohio
Stream Management Guides covering a
variety of watershed and stream man-
agement issues and methods of ad-
dressing stream related problems. Al
Guides, including an Index of Titles, are
available from the Ohio Department of
Natural Resources. To obtain copies
contact the ODNR Division of Water at
2045 Morse Road, Building B-2, Colum-
bus, Ohio 43229-6693 or 614/265-6739
or mailto: water@dnr.state.oh.us.

For more information about the
project call ODNR, Division of Water at
614/265-6739. Each Guide is designed
to be easily and clearly reproduced and
can be bound in a notebook. Single cop-
ies are available free of charge. When
distributing guides at meetings or in mail-
ings, please use printed editions as a
master for reproducing the number of
copies you need, or you may print high
quality originals from PDF files available
on-line at; /www.dnr.state.oh.us/odnr/
water/pubsfoninpubs.htm.

from the channel without any tools or
equipment. Largerlogs and trees across
the channel will need to be cut into man-
ageable pieces and dragged out of the
stream. Accumulated sediment can be
raked and grubbed to remove vegeta-
tion. Large equipment should not be
placed within the stream channel. Any
disturbed areas along the stream chan-
nel should be seeded immediately to
avoid unnecessary streambank erosion.
If stream bank erosion has already oc-
curred where a logjam has been re-
moved, bank stabilization may be appro-
priate. For more information on bank
stabilization methods, see Guide 07,
Restoring Stream Banks With Vegeta-
tion, Guide 08, Trees for Ditches, Guide
11, Tree Kickers, Guide 12, Evergreen
Revetments, Guide 13, Forested Buffer

the county engineer and local floodplain
coordinator prior to initiation of an ob-
struction removal project. Alltractors and
other wheeled or tracked vehicles need
to be kept out of the stream channel and
well away from the top of the bank. Log-
jam removal activities should never be
attempted alone, and a crew leader
should be appointed to keep visual con-
tact with everyone on the crew. The ut-
most caution should be taken to protect
the personal safety of all workers. To
avoid unnecessary damage to the
streambank or riparian corridor, a single
route to and from the project site should
be utilized.

Prepared by the Ohio Department of
Natural Resources Leonard Black, Division
of Water, principal author. Input from staff
of several ODNR divisions, and local, state
and federal agencies are used in the de-
velopment of the Ohio Stream Manage-
ment Guides. Funding for the production
of the Ohio Stream Management Guides
is provided in part through a grant under
Section 319 of the federal Clean Water Act.

Fact sheet are available on-line at:
http://www.dnr.state.oh.us/water/pubs/
oninpubs.htm
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Permit Checklist for Straam Modification Projects

Guide No. 06

This Ohio Stream Management
Guide serves as a planning tool to as-
sist you in obtaining information and the
applicable permits for projects within a
stream environment. Many of the re-
quirements apply to projects proposed
in wetlands, too. The size of the stream
and your project design will affect your
permit requirements. This checklist may
not contain all of the permits necessary
for your project, but wil guide you in the
procurement of most of the necessary
permits.

The purpose of the project, a map
showing the entire project and an iden-
tified contact person in your organiza-
tion need to be included in your letter to
the regulatory/resource agency in most
cases.

LOCAL PERMITS

1. Special flood hazard area de-
velopment permit (contact the local
governmental official designated as lo-
cal floodplain administrator). Nearly 700
Ohio communities (counties, cities and
villages) participate in the National Flood
Insurance Program. The communities
agree to review all development, struc-
tural and nonstructural, proposed in a
federally identified special flood hazard

OHIO DEPT. OF NATURAL
RESOURCES {ODNR)
PERMITS/REQUIREMENTS

1. If instream blasting is neces-
sary, written permission from the Chief
of the Division of Wildlife if required prior
1o blasting (O.R.C. 15633.58). Individu-
als should contact the Division of
Wildiife's Environmental Section (614/
265-6300).

2. |f dewatering in the projectarea
is anticipated during the course of project
construction, and a loss of aquatic life
is anticipated, monetary compensation
is required for loss of those animals ac-
cording to O.R.C. 1531.02. Contact the
Division of Wildlife's Environmental Sec-
tion (614/265-6300) for information.

3. If dewatering a site with a
pump(s) that has the capacity to with-
draw 100,000 gallons per day or more
(70 gal/minute), a temporary water
withdrawal facility registration form
will need to be filed with the Division of
Water under O.R.C. 1521.16. For more
information contact the Water Resources
Section of the Division of Water (614/
265-6740).

4, _If spoil from the project is placed

Natural Areas and Preserves’ Natural
Heritage Database staff to locate any
endangered, threatened, or special in-
terest species found on or near your
project site. Contact the Division of Natu-
ral Areas and Preserves’ staff at 614/
265-6453 for a request form.

OTHER STATE AGENCY PER-
MITS/REQUIREMENTS

1. Since the project involves work in
a stream, a 401 Water Quality Certifi-
cation from the Ohio Environmental
Protection Agency (Ohio EPA) may be
required. The U.S. Army Corps of Engi-
neers is the lead agency for coordinat-
ing the Clean Water Act permit applica-
tion process (see Federal Agency Per-
mits, below.) However, you should con-
tact the Ohio EPA early, during project
planning. They can identify water qual-
ity factors that should be considered in
project design. This early coordination
generally results in a faster process once
you submit a Section 404 permit appli-
cation. The Ohio EPA has fact sheets
available which explain the certification
and permit process. Ask for the fact
sheets Section 401 Water Quality Certi-
fication and Section 404 Permits. The
Ohio EPAaiso has a series of flow charls

area (SFHA). The SFHA is that area
subject to inundation in the event of a
100-year fiood. The 100-year flood has
a one percent chance of occurring in any
given year.

in most cases, the regulations en-
forced by each participating community
address development in floodway and
fringe locations. The floodway portion of
the floodplain is the area of strongest
current during a flood. Any proposed
action in the floodway must be sup-
ported by hydrologic and hydraulic
analysis to demonstrate that there will
be no impact on the water surface el-
evations during the discharge of a 100-
year flood. In fringe areas (that portion
of the 100-year floodplain not identified
as floodway), regulations will require
development to meet certain standards
to ensure its protection.

in such a way as to create a dike or
levee (as defined by the Division of Wa-
ter), a permit from the Division of Water
may be required (O.R.C. 1521.06). Con-
tact the Division of Water's Water Engi-
neering Group {614/265-6731).

5. If the project involves an area lo-
cated near a State Scenic River, au-
thorization under the Director’s Ap-
provai Authority may be needed before
project commencement according to
O.R.C. 1501.17. Those areas include
portions of the Maumee, Sandusky, Cha-
grin, Grand, Upper Cuyahoga, Stillwater,
Kokosing, Olentangy, and Little Miami
rivers and the Little Beaver, Greenville
and Big & Little Darby creeks. Contact
the Division of Natural Areas and Pre-
serves’ Scenic Rivers staff at 614/265-
6453 for more information.

6. To aid the project planning pro-
cess, submit a request to the Division of

on Section 404 Nationwidé Permits
which will help you know whether your
project falls within certain pre-authorized
permit categories or whether you must
apply for an individual permit. The Divi-
sion of Surface Water should be con-
tacted for more information at 614/644-
2001.

2. If the proposed project may im-
pact a public water supply through
dewatering, the Ohio EPA's Division of
Drinking and Ground Waters should be
contacted at 614/644-2752.

3. The Ohio Historic Preservation
Office (OHPQ), pursuant to the National
Historic Preservation Act of 1966, Pub-
lic Law 89-665 as amended, should be
consulted on specific archaeological,
prehistorical, or historical sites or struc-
tures which might be affected by the pro-
posed project. The applicant must con-
sult with the OHPO under the federal
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plained below. Submission of a letter fo
them requesting a OHPO consuitation
will suffice. Send correspondence fo:
Ohio Historic Preservation Office, Attn:
Department Head, Technical & Review
Services, 1982 Velma Avenue, Colum-
bus, OH, 43211-2497, phone 814/297-
2300.

FEDERAL AGENCY
PERMITS/CONSULTATIONS

1. According to federal law, anyone
who wishes to dredge or place fill in
waters of the United States must ob-
tain a Section 10 Permit (Rivers &
Harbors Act) andfor a Section 404
Permit (Clean Water Act) from the
U.S. Army Corps of Engineers (COE).
Waters of the United States include
lakes, streams and wetlands. Note: The
COE cannot permit an activity untif the
Section 401 Water Quality Certifica-
tion is approved by the Ohio EPA (see
above information regarding Chio EPA).

ltems that will need to be submitted
to the COE for Clean Water Act permits
inciude a COE application, project de-
scription and project drawings (both plan
and cross sectionat views). If the project
is likely toimpact a wetland area, include
a delineation (identification of wetiand
and other water resources in the project
vicinity) and an alternatives analysis (a
summary of why the project must con-
structed in the proposed location and as
proposed).

Four COE Districts possess jurisdic-
tion in Ohio (depicted on the map): Buf-
falo (Lake Erie Basin), Pittsburgh
{Mahoning River Basin), Huntington
(Muskingum, Hocking & Scioto river
basins) and Louisville (Little & Great
Miami river basins) districts. For more

Navigable Streams Under Section 10

Lake BRIE

~Toieds B,

! LoulsviLLe
i DISTRICT

i
i
i
|

Gincinnati

2. Additionally, the COE wilt require
that an applicani consult with the U.S.
Fish and Wildlife Service (U.S. FWS)
regarding the presence of federally
listed threatened and endangered
plants and wildlife located in the project
area (Endangered Species Act). Submis-
sion of a letter to the U.S. FWS request-
ing an endangered species consultation
will suffice. Send correspondence to: U.S.
Fish and Wildlife Service, Ecological Ser-
vices, 6950-H Americana Parkway,
Reynoldsburg, OH, 43068-4115, phone
614/469-6923.

Not alf projects will require the same
permits or same level of project docu-
mentation. By contacting agencies in the
project planning stages, your time, re-
sources and frustration can be reduced.

your project is located:

+ Buffalo District COE, Atin: Regulatory
Branch, 1776 Niagara St., Buffalo,
NY, 14207-3199, phone 716/879-
4330

» Huntington District COE, Attn: Regu-
latory Branch, 502 Eighth St., Hun-
tington, WV, 25701-2070, phone
304/529-5210

« Louisville District COE, Attn: Regula-
tory Branch, 600 Federal Place, P.O.
Box 89, Louisvifle, KY, 40201-0058,
phone 502/582-5607

« Pittshurgh District COE, Attn: Regu-
latory Branch, William S. Morrhead
Federat Building, 1000 Liberty Ave.,
Pittsburgh, PA, 15222-4186, phone
412/395-7154

can avoid costly changes required by the
various agencies protecting our natural
resources. Plan ahead...to avoid confu-
sion later!

I d

This Guide is one of a series of Ohio
Stream Management Guides covering a
variety of watershed and stream manage-
ment issues and methods of addressing
stream related problems. The overview
Guides listed below, are intended to give
the reader an understanding of the func-
tions and values of streams. For more
information about stream management
programs, issues and methodologies,
see Guide 05 Index of Titles or call the
ODNR Division of Water at 614/265-
6739. All Guides are avaitable from the
Chio Department of Natural Resources.
Single copies are available free of charge
and may be reproduced.

Getting-input-prior-to-permit-appication

HUNTINGTON DISTRICT
() Scioto River

(@) Otentangy River

(@ Hocking River

@ Muskingum River

(8) Walhinding River

(®) Tuscarawas River

: 1 BUFFALO DISTRICT
@ Portage river

® Maumee River
(9 Sandusky River
49 Cuyahoga River
) Grand River

LOUISVILLE DISTRICT
@ Little Miami River
| 4@ East Fork Little Miami River

! PITTSBURBURG DISTRICT
| @ Little Beaver Creek
| @® Middie Fork Little Beaver Creek

i @) North Fork Little Beaver Creek
| &) Mahoning River

For copies please contact:

ODNR Public information Center
1952 Belcher Drive Bldg. C-1
Columbus, Chio 43224-1386
614/265-6605

The guides are also available on-line
as web pages and PDF files so youmay
print high quality originals at your loca-
tion. You will find the guides on-line at:

http:/iwww.dnr.state.oh.us/odnriwater/
pubs/oninpubs.html.

Prepared by the Ohio Department of
Natural Resources, Kim Baker, Division of
Real Estate and Land Management, prin-
cipal author. Input from staff of several
ODNR divisions, state and federal agen-
cies are used in the development of the
Ohio Stream Management Guides.

Guides are available on-line at:
http:/iwww.dnr.state.oh.us/odnriwater/
pubsfoninpubs.html
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" “Who Owns Ohio's Streams?”

Over the years, Ohio citizens have frequently con-
tacted the Department of Natural Resources seeking
assistance in the resolution of problems they have en-
countered related to water resources. Many of the
questions posed have concerned the authorities and
duties of government, as well as the rights and re-
sponsibilities of individuals, with regard to surface wa-
ter. This fact sheet poses some of the more frequently-
asked questions, and provides the responses which
have been passed along. It is infended to assist the
lay person in understanding the basic legal concepts
involved with some of Ohio’s more common water
rights issues. Amore comprehensive analysis can be
obtained through review of the references cited, which
is strongly recommended. Forthose persons involved
in water rights conflicts, this fact sheet is intended as
a prelude to consultation with an attorney, not as a
substitute for it.

Who owns Ohio’s streams? Ohio’s Constitu-
tion does not address this question, nor has there been
a statute enacted in Ohio to address it. So the an-
swer must be derived from the common law.

What is “the common law”? The common
taw, in this context, is the system of law initially devel-
oped in England by the higher courts and stated in

.the.written.opinions.of these.courts based.on.general....

customs or on reason and fixed principles of justice.'?
English common law had been adopted in the Ameri-
can colonies prior to the Revolutionary War, and those
parts of it that were consistent with the Constitution of
the United States were retained. Since then, opin-
ions of federal and state courts in this country have
modified, refined, and added to the common law of
the United States and the State of Ohio.

What if the federal or state government
passes a law that contradicts the common
law? This type of law, called a statute, overrides the
common faw. Common law is used by the courts to
interpret statutes and to determine the outcome of
cases in which statutes are not controlling.

Are there situations not addressed by the
common law? Yes, but because the common law
is founded on the “laws of nature and the dictates of
reason”, even in the absence of a precedent it is adapt-

Guide No. 02

able to new situations and circumstances.'®? A prece-
dent is a past decision of a higher court (an appeals
court or supreme court) which serves as an example
for other courts to follow in similar cases. [n situa-
tions where there is no clear precedent to foflow, it is
difficult to predict how the common law may be adapted
or modified. Even in situations where there is a clear
precedent, it still may be modified or reversed by a
new court decision and a new precedent established.
Significant changes to the common law, which nor-
mally are the result of Ohio or U.S. Supreme Court
decisions, occur due to changing circumstances, an
expanding knowledge base, and changing attitudes
in society and in the courts.

So what does the common law say about
who owns Ohio’s streams? There are two com-
ponents to a stream, the water flowing in it and the
land beneath the water. The nature of flowing water
makes it impossible for a landowner to exercise the
kind of control over it that is essential for it to be con-
sidered private property. Despite a landowner’s ef-
forts to retain it, the water will inevitably seep into the
ground or evaporate into the air or flow downhill onto
the next property. Water is a “public good” and not
ownable as private properly. Landowners do have
rights to make use of the water flowing through their

property.including.the.right.to withdraw.it.and. otherz ..o

wise control it to the extent that nature permits, so
long as the rights of others are not infringed upon.®
Such rights are known as “riparian rights”, meaning
they are detived through the ownership of streamside
property.

As to who owns the land beneath a stream, un-
der Ohio common law the owner of the land beside
the stream also owns the land beneath it. If the land
on each side is owned by two different owners, then
each owns to the center of the stream unless other-
wise specified by the landowners’ deeds. On navi-
gable streams there is a public right of navigation,
spelled out originally in the Northwest Ordinance,
which states that navigable waters shall be common
highways, forever free to the people of the United
States. On such streams, boaters have the right to
navigate on the stream, regardiess of who owns the
fand beside it. Because of this, some have claimed
that the owners of land beside a navigable stream do
not own the land beneath it. But Ohio courts have




[image: image7.png]long held that the owners of the land on the banks of a
navigable stream are also owners of the beds to the
middle of the stream, as in the common law.* One
exception is the submerged land beneath the Ohio
portion of Lake Erie, which is owned and held in trust
for the public by the State of Ohio.

Does a landowner who owns the land on
both sides of a stream (and, therefore, beneath
the stream as well) have the right to construct
a dam across it? There are no constitutional provi-
sions and, in most instances, no statutes that address
this type of action. Under the common law, dam con-
struction is allowed so long as it doesn't infringe on
the rights of others. if a dam is constructed so that
the water retained behind it backs up onto an upstream
landowner’s property and causes harm, the dam owner
may be held liable in court for an unreasonable inter-
ference with the flow of surface water.5 If the dam
curtails the flow of water downstream and prevents
reasonable uses by downstream property owners, the
dam owner may also be held liable in court. If the
dam collapses during a normal flood and causes harm
to downstream landowners, the dam owner may like-
wise be held liable.® On navigable streams, the con-
struction of a dam may interfere with the public's right
to navigate the stream. This could result in a court
decision disallowing a dam because it is an impedi-
ment to the public’s right of navigation.”

There are also both state and federal statutes which
are, in some instances, relevant to construction of a
dam. Depending on the size of the dam and the
amount of water it would retain, it may fall under the
jurisdiction of Ohio’s dam safety statute which requires
a construction permit from the Ohio Department of
Natural Resources, Division of Water.® The purpose
of the dam safety program is to require that dams are
designed and constructed according to appropriate
specifications to assure their structural integrity and

on a case-by-case basis. Factors provided as guide-
lines for the courts include the stream’s capacity for
boating in its natural condition, its capacity for boating
after the making of reasonable improvements and its
accessibility to public destinations."" A natural tempo-
rary obstruction to navigation, such as a logjam or
sandbar, does not destroy the otherwise navigable na-
fure of a stream.

Traditionally, a test of navigability has been
whether a stream is used or could be used as a high-
way for commerce, over which trade and travei are or
may be conducted in the customary modes of trade
and travel on water. Recently, the definition of navi-
gability has been broadened fo include a stream’s
capacity for recreational navigation as well. The mod-
ern view is that navigation for pleasure and recreation
is as important in the eyes of the law as navigation for
commercial purposes.’ At any rate, under Ohio com-
mon law it is not possible to know with certainty
whether or not a specific stream is subject to the
public's right of navigation until a court has made such
a determination.

Navigability is also defined in different ways by
several federal and state statutes based upon the regu-
latory jurisdictions of the U.S. Army Corps of Engi-
neers and the U.S. Environmental Protection Agency.
These definitions are refevant only within the context
of the statutes in which they appear. More informa-
tion about these statutes and their applicability can be
found in Guide 08 Permit Checklist for Stream Modlifi-
cation Projects. Fact sheets explaining Section 404
permits and Section 401 water quality certifications
are available from the Ohio Environmental Protection
Agency by calling (614) 644-2001.%

Do landowners along a stream have the
right to improve drainage on their land and
route the drainage outlets into the stream?

_Again, there are no constitutional provisions or stat-

“the public safety. Ona few Targe vivers in Ohio, ¢on-
struction of dams and other impediments to naviga-
tion is regulated by the U.S. Army Corps of Engineers.
Impediments to navigation on these streams are gen-
erally not permitted.® Construction of a dam may also
constitute placement of fill into waters of the United
States, which may require a federal permit, also from
the U.S. Army Corps of Engineers.'® The federal and
state statutes which are relevant to dam construction
are outlined in Guide 06 Permit Checklist for Stream
Modification Projects.

Whether or not a stream is navigable seems
to affect landowner rights in Ohio. What is a
navigable stream and how can | find out if a
particular stream is navigable? Under Ohio com-
mon law, navigability cannot be determined by a pre-
cise formula which fits every stream under all circum-
stances and at all times. This means that the courts
must decide the navigability of streams one at a time,

utes which address this concern. Under the common
law in Ohio, landowners have the right to make a rea-
sonable use of their land, even though altering the
flow of surface water may cause harm to others. Land-
owners incur liability only when their harmful interfer-
ence with the flow of surface water is unreasonable.™

But if the outlet is a “natural watercourse,”
aren’t property owners allowed to discharge
drainage water into it even if it does cause
damage downstream? VYes, but oniy if their ac-
tions are reasonable. Historically, the courts in Ohio
maintained that upstream landowners could place
surface water above and beyond the natural flow into
natural watercourses without being liable to down-
stream owners.” However, more recent court deci-
sions have applied a “reasonable use” rule instead.
Under this rule, landowners are neither permitted to
dispose of surface water any way they wish nor are
they prohibited from interfering with the natural flow of




[image: image8.png]surface water to the detriment of others. Landowners
are liable for damages caused by their interference
with the natural flow of surface water only when their
actions are “unreasonable”.™

Who determines when the harmful interfer-
ence with the flow of surface water is unrea-
sonable? The reasonability of an alteration of the
flow of surface water is decided by the courts on a
case-by-case basis. Alandowner along a stream who
believes he or she has been harmed by another
streamside landowner’s actions must seek relief
through court action. The court determines whether
or not the harm is significant and material, whether it
is unreasonable, and what the appropriate remedy
should be. If the court determines that the harm is
significant and material and that it is unreasonable, it
may require that the action causing the harm be dis-
continued by granting an injunction against it. The
court may also allow the action causing the harm to
continue, but specify that compensation for damages
be paid.

If a drainage improvement diverts water into
a stream from land that does not naturally
drain into that stream, isn’t that illegal? Not
necessarily. Historically, when the courts in Ohio al-
lowed upstream landowners to place surface water
above and beyond the natural flow into natural water-
courses without being liable to downstream owners,
one of the conditions was that none of the additional
water could come from outside the watershed.’ How-
ever, since the courts have heen applying the reason-
able use rule, the prohibition on diversion may no
longer apply.™® Under the reasonable use rule, such a
diversion may be allowed unless a court determines
that it constitutes a harmful interference with the flow
of surface water that is unreasonable.
It is important to note that a state statute over-

fides the common 1aw for diversions of watér out of
either the Lake Erie or Ohio River Basins in quantities
greater than 100,000 gallons per day. A permit from
the Chio Department of Natural Resources is required
for such diversions.” And under federal statute, di-
versions out of the Lake Erie Basin, regardless of quan-
tity, must have the approval of all the Great Lakes
States’ Governors.'

Who is responsible for clearing natural ob-
structions, such as logjams and sandbars,
from streams to keep them free flowing? Itis
not clear than anyone has such a responsibility. Gov-
ernmental entities at the municipal, county, state, and
federal levels have the statutory authority to under-
take stream clearing and drainage improvement
projects, but no governmental entity at any level has
been assigned by statute the responsibility for such
activities. The common law also does not specify that
property owners must keep the streams flowing
through their property clear of natural obstructions.

T MOTIfiCELCH PFojects.

Natural obstructions in a stream on one property may
cause harm to upstream property owners by reducing
the stream’s capacity for conveying runoff, resulting
in flooding or reducing the effectiveness of artificial
drainage systems. If these problems were caused by
a landowner’s actions, such as the construction of a
dam across the stream, this harm would be action-
able in court. [tis unclear whether or not a landowner's
inaction in failing to remove natural obstructions from
the stream is similarly actionable.

On watercourses where drainage improvements
have been made under authority of County Ditch™ stat-
utes, there are requirements for maintenance that may
include removal of fogjams, sandbars, and other natu-
ral obstructions. A county ditch project doesn’t change
a streamside landowner’s basic rights to the use of
the watercourse and, in fact, improves its capacity for
carrying away excess water. The county {or a joint
county board for multi-county drainage projects) re-
tains a maintenance easement along the stream, and
is required by the statute to maintain the original drain-
age project.® Landowners pay an annual maintenance
assessment for these services. There are similar
maintenance provisions on streams where water man-
agement improvement projects have been undertaken
by one of Ohio’s Conservancy Districts.?

Municipal governments also have the authority
to undertake stream clearing and drainage improve-
ment projects, and some cities and villages have en-
acted ordinances requiring that streams be maintained
in their free-flowing states within the municipal bound-
aries.

The statutory authorities available for removing
obstructions are discussed in Guide 04, A Catalog of
Contacts for Stream Topics. The Ohio Department of
Natural Resources recommends that, before an ob-
struction removal project is begun, consultation be
made with the applicable local, state, and federal agen-
cies listed in Guide 06, Permit Checklist for Stream

The Extent of permit Tequire-
ments will depend on the location and design of the
particular project.
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This Guide is one of a series of Ohio Stream Man-
agement Guides covering a variety of watershed and
stream management issues and methods of address-
ing stream related problems. All Guides, including an
Index of Titles, are available from the Ohio Depart-
ment-of Natural-Resources.Division-of Water.at:

Prepared by the Ohio Dej

The Ohio Department of Natural Resources
Division of Water

2045 Morse Road, Bldg B

Columbus, Ohio 43229-6693

The guides are also available on-line as web pages
and PDF files so you may print high quality orignals at
your location. You will find the guides on-line at:
http:/iwww.dnr.state.oh.us/water/.

For more information call the ODNR, Division of
Water at 614/265-6740. Each Guide is designed to
be easily and clearly reproduced and can be bound in
a notebook. Single copies are available free of
charge. When distributing guides at meetings or
in mailings, please use the printed editions or the
PDF file as a master for reproducing the number
of copies you need.
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